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STATEMENT OF THE | SSUES

Count |: Wether Rule 424.2.17.1.9 of the Florida Building,
Code, through an anendnent of Rule 9B-3.047, Florida
Adm ni strative Code, is an invalid exercise of del egated
| egi slative authority because it: (a) enlarges, nodifies, or
contravenes the statute; (b) exceeds the statutory rul e-nmaking
authority of the Florida Building Comm ssion; (c) is arbitrary
and capricious; and/or (d) is not based on conpetent substantia
evi dence.

Count 11: Whether this Rule was adopted contrary to, and in
violation of, the Florida Building Comr ssion's stated rul e-
maki ng procedure due to a prior settlenent.

Count 111: Whether, with regard to this Rule, the Florida
Bui |l ding Comm ssion failed to adopt a |l ess costly regulatory
al ternative; and

Count 1V: Wether Chapter 515, Florida Statutes, is

unconstitutional .V



PRELI M NARY STATEMENT

Respondent Fl orida Buil ding Conm ssion (the Conmm ssion) is
the state agency authorized by statute to adopt, anend,
pronul gate, and maintain the Florida Building Code (the Code),
which is a unified statew de set of buil ding codes authorized by
Chapt ers 98-287, 2000-141, 2001-186, 2001-372, and 2002-1, Laws
of Fl ori da.

The chal l enge herein is directed to Rule 424.2.17.1.9 of
the Florida Buil ding Code which was adopted by reference when
Rul e 9B-3.047, Florida Adm nistrative Code, was adopted and
becanme effective Decenber 16, 2001.

On June 17, 2002, Petitioner Florida Pool and Spa
Associ ation, Inc., (FPSA), filed its Petition challenging the
validity of existing Rule 424.2.17.1.9 on the four counts set
forth above.

Upon Petition, Mark Rodrigue was granted I ntervenor status
by an August 12, 2002 Order.

By agreenent, final hearing, pursuant to Section 120.56(3),
Florida Statutes, was held on Cctober 1, 2002.

Petitioner presented the oral testinony of Ji m Manning,
John Salvo, Tarry Baker, and Merle Stoner and had thirteen
exhibits admtted in evidence. Intervenor testified on his own
behal f and presented the oral testinony of Jack G enn. He had

two exhibits adnitted in evidence.?



At the close of Petitioner's and Intervenor's cases,
Respondent noved ore tenus to dismss Count |1l of the Petition.
This notion was taken under advisenent for resolution in this
Final Oder. (TR-224-227)

Respondent presented the oral testinony of Jeff Blair,
Mohanmmad Madani, and Richard D xon and had four exhibits
admtted in evidence.

At the close of all evidence, Petitioner noved ore tenus to
amend the Petition "to conformto the evidence." No specific
anmendnment was proposed nor was any evidence presented to show
t hat Respondent woul d not be prejudiced by such an anendnent.
This motion was denied. (TR-328-329).%

A Transcript was filed on Cctober 23, 2002.

The parties stipulated to thirty days fromthe filing of
the Transcript for the filing of their respective proposals.
Thi s date woul d have been Novenber 23, 2002. Respondent and
Intervenor tinely filed their respective Proposed Final Oders,
pursuant to the stipulation. Petitioner's "Proposed Recommended
Order" [sic] was not filed until Novenber 25, 2002. However, no
nmotion to strike has been filed, and it appearing that no
advant age has been gained by Petitioner's late-filing,
Petitioner's proposal has been treated as its Proposed Fina

Order and consi der ed.



The parties waived the statutory tinme limt for entry of
this Final Oder.

FI NDI NGS OF FACTS

1. The Code is a unified statew de set of buil ding codes
aut hori zed by Chapters 98-287, 2000-141, 2001-186, 2001-372, and
2002-1, Laws of Florida.

2. The Comm ssion is the state agency authorized by
statute to adopt, anend, pronul gate and mai ntain the Code.

3. The rule under challenge is Section 424.2.17.1.9 of the
Fl ori da Buil di ng Code which provides:

1. Al doors and wi ndows providing direct
access fromthe hone to the pool shall be
equi pped with an exit alarm conplying with
UL2017 that has a m ni mum sound pressure
rating of 85dBA at 10 feet and is either
hard-wired or of the plug-in type. The exit
al arm shal | produce a continuous audi bl e
war ni ng when the door and its screen are
opened. The alarmshall sound i medi ately
after the door is opened and be capabl e of
bei ng heard throughout the house during
normal househol d activities. The alarm
shal | be equi pped with a manual neans to
tenporarily deactivate the alarmfor a

si ngl e opening. Such deactivation shal

| ast no | onger than 15 seconds. The
deactivation switch shall be |ocated at

| east 54 inches above the threshold of the
door.

Exceptions:

a. Screened or protected wi ndows having a
bottom sill height of 48 inches or nore
measured fromthe interior finished floor at
t he pool access |evel.

b. Wndows facing the pool on floor above
the first story.



c. Screened or protected pass-through

ki tchen wi ndows 42 inches or higher with a
count er beneat h.

2. Al doors providing direct access from
the home to the pool nust be equi pped with a
self-closing, self-latching device with
positive nechani cal | atching/l ocking
installed a mnimum of 54 inches above the
threshol d, which is approved by the

aut hority having jurisdiction.

4. Section 424.2.17.1.9, above, was adopted by the
Commi ssion by reference when it adopted Rule 9B-3.047, Florida
Adm ni strative Code. The Florida Adm nistrative Code indicates
this anendnent to Rule 9B-3.047, also adopted the Novenber 6,
2001, Florida Building Code and took effect Decenber 16, 2001.%
Previ ous anendnents to Rule 9B-3.047, Florida Adm nistrative
Code, had been effective on Novenber 28, 2000, and February 7,
2001.

5. Although several portions of the rule were addressed at
hearing, see infra., the main thrust of this rule challenge is
that Petitioner and Intervenor contend that the rule
di scri m nates agai nst battery-powered alarns in favor of hard-
wired or plug-in alarns for doors and w ndows accessing a
swi mm ng pool .

6. Prior drafts of 424.2.17.1.9 and prior provisions of
the Standard Buil di ng Code and ot her swi nm ng pool codes

relating to exit alarnms do not require that exit alarns be

"hard-wired" or "plug-in" type alarnms. The Standard Buil di ng



Code does not elinmnate battery-powered exit alarns as a nmeans
for limting access to swinmm ng pool areas. No state besides
Florida has elimnated them as an opti on.

7. The rule only applies to new pools or new home
constructi on.

8. FPSA is a non-profit statew de construction trade
associ ati on of 850 conpany nenbers, with 10,000 enpl oyees, whose
menber shi p i ncludes contractors engaged in swi mm ng pool and spa
construction, repair, renovation, and service, and whose work is
regul ated by the Code. It pronotes the sw mm ng pool industry
t hrough educati onal business-to-busi ness prograns and provi des
| egislative and administrative rule nonitoring and | obbyi ng
services on behalf of its nenbership. The subject matter of the
challenged rule is within FPSA's scope of interest and activity
as a trade associ ation.

9. Only a licensed electrician or alarm specialist can
legally install hard-wired alarns. Anyone, including the
homeowner; pool contractors, such as FPSA nenbers; or a general
contractor, such as Intervenor, can install a battery-powered
w ndow or door alarmfor a sw mm ng pool .

10. The rule has resulted in nenbers' potential custoners
del ayi ng deci sions to purchase swimm ng pools. The rule has
resulted in FPSA pool contractors having to enploy |icensed

el ectricians and alarm specialists to do work swi nm ng pool



contractors previously could do thenselves. Awaiting conpletion
of work by these specialists can delay the approval (Certificate
of Conpletion) of the pool work by building inspectors.

11. Only licensed electricians can legally instal
swi mm ng pool punps and pool lights. Awaiting conpletion of
this work can also delay the Certificate of Conpletion.

12. The type of alarmused affects the sw nmm ng poo
contractor's cost of doing the project and ultimately inpacts
the sw mm ng pool contractor's "bottomline." The record is
silent about the cost of plug-in alarnms. Installation of hard-
wi red devices currently on the market which would neet the
requi rements of the chall enged rul e have been costing FPSA
menber s approxi mately $400. 00- $500. 00 for two wi ndows and two
doors. This expense may be increased by the nunber of doors and
wi ndows accessing the pool by approximately $150. 00-$160. 00 per
extra door and $70.00 per extra wi ndow. Battery alarns cost
about $40. 00 api ece.

13. Intervenor is a nmenber of the Florida Home Buil ders’
Association. He is a Florida-licensed general contractor. As
such, he is required to conply with the Code. In recent years,
he has operated through a franchi se agreenment with Arthur
Rut enberg Hones. Ninety-eight percent of his business is
construction of new, custombuilt, single famly residences.

Approxi mately one-third of the homes Intervenor builds include



sSWi nm ng pools as an anenity. Mst of his hones range in price
from $300, 000 to $1, 200, 000.

14. Intervenor usually hires swi nm ng pool installation
sub-contractors, such as nenbers of FPSA, who obtain a separate
permt for construction of any pool. Intervenor |eaves it to
t he swi mm ng pool contractor to call for inspections and to see
to it that the pool is conpatible with all existing building
codes, but Intervenor has ultimate responsibility for his new
resi dences' final Code conpliance.

15. For a new hone, Intervenor usually subcontracts to
have hard-w red pool alarmsystens installed for approxi mtely
$695. 00 for two doors and four wi ndows in conjunction with a
honme security systemwhich itself costs approxi mately $695. 00.
Thi s expense can be increased by the nunber of doors and w ndows
accessing the pool.

16. Wen a hard-wired alarmis installed in a house under
construction after drywall has been installed, Intervenor has to
tear out the drywall so the wiring for the alarmcan be run in,
and then he nust re-install the drywall. This nethod becones
necessary in the few ol der hones he upgrades with a sw nm ng
pool and other anenities or where a new hone custoner decides to
install a pool in md-construction of the house after further

fi nanci ng has been obtained. This nethod and expense woul d not



be incurred if battery-powered alarns were all owabl e under the
Code.
17. During the years 2000-2001, the Florida Building
Comm ssi on was engaged in a marathon rul e adopti on procedure
designed to integrate into the Code, and thereby render uniform
all the conpeting | ocal building codes within the State of
Florida. The purpose thereof was to fulfill the intent of the
Florida Legislature that once a uniform basis was established,
any anendnents to specific conponents, such as 424.2.17.1.9,
woul d thereafter proceed on triennial or annual cycles. To
reach a uniformstarting point for the rule amendnents and
cycles, enabling or inplenenting statutes were frequently
amended by the Legislature to extend their effective dates so as
to coincide with the Conm ssion's adoption of the full state-
wi de Code, which ultimately took effect March 1, 2002. Rule-
maki ng, pursuant to Chapter 120, Florida Statutes, continued
t hroughout the various tinme franmes of the statutory anendnents.
18. As of June 8, 2001,% Section 44, Chapter 2001- 186,
Laws of Florida, directed that:
The Comm ssion shall adopt no anendnents
to the Florida Building Code until after
July 1, 2002, except for the follow ng:
enmer gency amendnents, anendnents that
elimnate conflicts with state | aw or
i npl enent new aut horities granted by
| aw, and amendnments to inpl enent

settl enent agreenments executed prior to
March 1, 2002. (Enphasis added)

10



19.

di rected,

Section 25, Chapter 2001-186, Laws of Florida, also
in pertinent part, that:

Further, the Florida Building Code nust
provide for uniforminplenmentation of
Chapters 515.25, 515.27, and 515.29 by

i ncludi ng standards and criteria for
residential swi nmng pool barriers, pool
covers, |atching devices, door and w ndow
exit alarms, and other equi pnment required
therein, which are consistent with the
intent of Section 515.23....

This legislation was ultimately codified at Section 553.73(2),

Florida Statutes (2002).

20.

Section 1, Chapter 2000-143, Laws of Florida, had

previously set out the follow ng specific |egislative findings

and intent which ultimately was codified into Section 515. 23,

Fl orida Statutes (2002).%

Legislative findings and intent.--The

Legi slature finds that drowning is the

| eadi ng cause of death of young children in
this state and is also a significant cause
of death for nmedically frail elderly persons
in this state, that constant adult
supervision is the key to acconplishing the
obj ective of reducing the nunber of
subnersi on incidents, and that when | apses

i n supervision occur a pool safety feature
desi gned to deny, delay, or detect
unsupervi sed entry to the sw mr ng pool,

spa, or hot tub will reduce drowning and
near -drowni ng incidents. |In addition to the
i ncal cul abl e human cost of these subnersion
incidents, the health care costs, |oss of
lifetime productivity, and | egal and

adm ni strative expenses associated with
drowni ngs of young children and nedically
frail elderly persons in this state each
year and the lifetinme costs for the care and

11



treatment of young children who have
suffered brain disability due to near-
drowni ng i nci dents each year are enornous.
Therefore, it is the intent of the
Legislature that all new residenti al
sw mm ng pool s, spas, and hot tubs be

equi pped with at |east one pool safety
feature as specified in this chapter. It is
also the intent of the Legislature that the
Departnment of Health be responsible for
producing its own or adopting a nationally
recogni zed publication that provides the
public with information on drowni ng
prevention and the responsibilities of pool
ownership and al so for developing its own or
adopting a nationally recogni zed drowni ng
prevention education programfor the public
and for persons violating the pool safety
requi rements of this chapter

21. Pursuant to the foregoing anendnents, which al
concerned felt would take effect nuch sooner than they did, the
Comm ssion had the obligation to adopt anendnments to the Code to
i npl enent new authorities granted by statute, which, in part,

i ncl uded adoption of standards and criteria for sw nm ng poo
exit alarms, provided the standards and criteria were consi stent
with the intent of Section 515.23, Florida Statutes.

22. Section 1, Chapter 2000-143, Laws of Florida, also
created Section 515.27, Florida Statutes, effective Cctober 1,
2000, which provided:

(1) In order to pass final inspection and
receive a certificate of conpletion, a
swi mm ng pool nust neet at | east one of the

follow ng requirenents relating to poo
safety features.

12



(a) The pool nust be isolated from access
to a honme by an enclosure that neets the
pool barrier requirenents of Section 515.29;
(b) The pool mnust be equi pped with an
approved safety pool cover;

(c) Al doors and wi ndows providing direct
access fromthe hone to the pool nust be
equi pped with an exit alarmthat has a

m ni mum sound pressure rating of 85 dB A at
10 feet; or

(d) Al doors providing direct access from
the hone to the pool nust be equipped with a
self-closing, self-latching device with a
rel ease nmechani sm pl aced no | ower than 54

i nches above the floor. (Enphasis added)

23. One of the four statutorily perm ssible safety options
was that all doors and wi ndows that provide direct access from
the hone to the pool be equipped with an exit alarmwhich has a
m ni mum sound pressure rating of 85 dB A at 10 feet. See
Section 515.27(1)(c), Florida Statutes.

24. Section 515.25(4), Florida Statutes, defines "exit
al arnf’ as:

"Exit alarni means a device that nakes
audi bl e, conti nuous al arm sounds when any
door or wi ndow which permts access fromthe
residence to any pool area that is wthout
an intervening enclosure is opened or |eft

aj ar.

25. During 2001, the Comm ssion was m ndful of Section 44,
Chapter 2001-186, Laws of Florida, which had been signed by the
Governor and filed on June 8, 2001. |In fulfilling its mandate

to adopt rules to inplenent the Florida Building Code, the

Comm ssion was careful to state on its tracking charts, agendas,

13



and workshop materials that it was only considering the four
exceptions for which it was permtted to adopt rules prior to
July 1, 2002.

26. The Conmmi ssion enployed the services of the Florida
Conflict Resolution Consortiumto facilitate its processes. The
Consortiumis an entity housed within Florida State University
that is legislatively mandated to perform consensus buil ding
with regard to public policy issues.

27. In 2001, the Commi ssion referred issues to one of
three types of subcommttee: Technical Advisory Commttees
(TACs), Program Oversight Conmttees (POCs) or Ad Hoc
Committees. Ad Hoc Conmittees were/are conprised solely of
Commi ssi on nmenbers. Public conmment was received by the
respective subcommttees. |If an issue (proposed rul e amendnent)
received a favorable vote by at |east 75% (three quarters) of
t he subcomm ttee nenbers, a recommendati on was devel oped and
forwarded to the Comm ssion as a whol e.

28. A 75% (three-quarters) favorable vote of the
Conmmi ssion was al so required to adopt a rule.

29. The failure of a subcommttee or the Conm ssion to
take affirmative action upon an issue anounted to a rejection of
that issue for incorporation into a rule, but the Conmm ssion and
its subcommttee did not act on notions to deny. They only

voted on notions to approve the resolution of an issue.

14



30. In July 2001, the Conm ssion, sua sponte, took up

provisions related to criteria and standards for pool safety
measures prescribed by Chapter 515, Florida Statutes. The
Conmi ssion, with the assistance of the Florida Conflict

Resol ution Consortium applied its procedures described above.

31. Comm ssion staff generated draft provisions
integrating portions of a reconmmendati on by the Buil ding
Oficials Association of Florida, independent research and
review, and the existing provisions of Section 424.2, Florida
Bui | di ng Code.

32. No amendnents were proposed directly to the Conm ssion
or its subconmttees fromthe public relating to pool safety
measures on the form promul gated by the Conm ssion for that
pur pose.

33. On July 9, 2001, the Conm ssion convened an Ad Hoc
Comm ttee neeting to consider recommendations for resolution of
i ssues raised relating to i nplenmentati on of the pool safety
nmeasure. Petitioner had representatives, one of whomwas its
Executive Director, M. Bednerik, attend the neeting and offer
oral comments. It appears fromthe transcript of that neeting
that witten subm ssions of Petitioner's and other interested
persons' concerns were al so received.

34. The draft provisions authored by Conm ssion staff

i ncl uded adoption of UL2017, a standard devel oped by

15



Underwriters Laboratories, and specified in Section
515.27(1)(c), Florida Statutes.

35. At the Ad Hoc Coomittee neeting, FPSA s Executive
Director cited the need for the Code to specify a power source
for exit alarnms, and specifically stated that, at the tinme of
the neeting, sone jurisdictions were allow ng battery-powered
al arnms and sonme were requiring hard-w red al arns.

36. The Ad Hoc Conmittee al so received coment from
M. Sparks, a building official from Sarasota. M. Sparks
expressed a preference that exit alarns be hard-w red, and that
if battery-powered alarnms were to be allowed, that their use
should be limted to honmes for which a building permit had been
pul | ed before Cctober 1, 2000, the effective date of
Chapter 515, Florida Statutes.

37. The Ad Hoc Commttee heard comments that batteries
always ultimately fail due to limted battery life and that the
date of failure cannot be predicted.

38. The Ad Hoc Committee discussed allow ng plug-in type
alarnms as a possible solution to difficulties with installation
of a hard-wired system M. Sparks inforned the Commttee that
plug-in type alarns were avail abl e and that he had worked wth
manuf acturers of such devi ces.

39. The Ad Hoc Committee unani nously voted to recomend to

the Comm ssion, during its July 11, 2001 Rul e Devel opnent

16



Wor kshop, that exit alarns for new construction after the
amendnent's effective date be hard-wired or a plug-in type.

40. The Ad Hoc Commttee's reconmmendati on was integrated
into the proposed Code amendnent for the Conm ssion's review, by
providing a conplete printed copy of the proposed anendnent,
striking through for elim nated | anguage, and underlining for
new | anguage bei ng added.

41. A Rul e Devel opnent Wirkshop was convened by the
Commi ssion on July 11, 2001.

42. The Ad Hoc Conmittee's recommendati on was submitted to
t he Conm ssion during the Rul e Devel opnent Wor kshop hel d on
July 11, 2001, as a conmittee report.

43. During the Wrkshop, Petitioner's Executive Director
of fered conment to the Conm ssion urging that requiring a
retrofit of existing hones was inpracticable and woul d not
conport with the "legislative intent" expressed by one of the
| egislators involved with the passage of Section 515.27(1),
Florida Statutes. Petitioner's Director opposed any restriction
to hard-wired al arns but acknow edged that battery-powered
alarnms require positive action to refresh their power source.

He acknow edged that Underwiters' Laboratories had attenpted to
mtigate this shortcomng in a chirper to alert when the battery

in a battery- powered alarm runs | ow.
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44. Conments were heard that plug-in type alarns mght be
dangerous to, or deactivated, by toddlers.

45, The Conm ssi on unani nously approved the
recommendati ons of the Ad Hoc Commttee with regard to limting
al | owabl e power sources for exit alarns to hard-wired or plug-in
types, inherently rejecting the coments of Petitioner's
representative.

46. The Commi ssion al so approved Conmittee recomendati ons
allowing a tenporary deactivation feature and an exception of
specified windows fromthe requirenent for alarns. The
expressed purpose for these provisions was to address the
practical effects of the exit alarmrequirenment w thout
di m nishing the intent of inproved safety.

47. The Conm ssion noticed the Code revisions for rule
adoption in the Florida Adm nistrative Wekly published on
August 3, 2001, with a hearing to be held on August 28, 2001.

48. At the Rule Adoption Hearing on August 28, 2001,
Petitioner's representative expressed his belief that it was the
Legislature's intent that inexpensive battery-powered al arns be
used everywhere and affirmatively stated that Petitioner would
concur in the view that battery-powered al arns shoul d be
permtted in existing dwellings. Petitioner's representative
also inplied that the Comm ssion had the authority to adopt

UL2017.
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49. The UL2017 standard provides criteria and
specifications for "residential sw mm ng pool entrance alarns.”
It addresses requirenents for alarnms that are battery-powered,

hard-w red, and plug-in. The standard was adopted by

Underwiters' Laboratories and available in 1995 or 1996. |t
enconpasses 85 dBA at 10 feet of sound pressure. |Its concept of
"continuous" neans "not intermttent"” or "not variable." It

all ows a seven-second del ay before an alarm activates and then
requires that an alarm activate i medi ately and continual ly.

50. Evidence was adduced in the instant rule challenge
hearing that none of the four protective options provided in
Section 515.27(1), Florida Statutes, is required to be
mai ntai ned after the final inspection or certificate of
occupancy has been conpl et ed.

51. Batteries expire or honmeowners may intentionally
renove them In either situation, the alarmw Il not sound.
One of Intervenor's w tnesses described a study in which the
mai n reason for failure of battery-powered snoke detectors is
that the battery had discharged. The Florida Life Safety Code
(Fire Code) permts battery-powered snoke detectors in ol der,
exi sting honmes, but |like the challenged rule, requires hard-
wi red devices in new home construction.

52. Hard-wired pool exit alarnms can be disabled by a power

outage or by deliberately flipping a circuit breaker.
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53. Plug-in alarns can be unplugged so as to be rendered
ineffective. They also may present a danger to children or the
elderly if extension cords are used.

54. Some w tnesses consider it inconsistent of the rule to
require an alarm deactivation switch and a self-I|atching device
that is 54 inches above the threshold but fail to specify that
an electric plug for a plug-in door or window al arm al so be 54
i nches above the threshold, due to the potential for children to
unpl ug plug-in alarns.

55. Sonme witnesses at hearing conpl ai ned that because
Section 515.27(1)(d), Florida Statutes, specifies that a rel ease
mechani smswitch for self-closing, self-latching doors is to be
54 inches above the floor and the challenged rule for door and
wi ndow exit alarnms specifies deactivation switches are to be at

| east 54 inches fromthe threshold, there is a variance between

the rule and the statute, and the rule is confusing. However, a
door's "threshold" as used in the rule, is a consistent place to
neasure the 54 inches from is a spot that can be agreed upon by
the contractor and inspectors; and is a designation which
el imnates any confusion as to whether neasurenent is to begin
fromthe outside or inside "floor," while serving the spirit of
the statute.

56. Some wi tnesses at hearing conplained that the | anguage

"imedi ately after the door is opened and be capabl e of bei ng
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heard t hroughout the house during normal household activities,
as used in the rule is vague. However, it appears that any
vagueness is cured by the inclusion of the UL2017 standard in
t he chal | enged rul e.

57. Wtnesses who conpl ai ned of confusion as to whet her
doors and screens nust each be "al arnmed” were not credible
because the challenged rule clearly specifies "warning when the
door and its screen are opened." (Enphasis supplied)

58. Sone wi tnesses conplained that they thought the term
"plug-in" could refer to installing a battery into an alarm
This concept defies both the first approved dictionary
definition in evidence and commpbn sense.

59. There were a nunber of battery-powered exit alarnms on
t he market when the rule was adopted and when it becane
effective which woul d make an audi bl e, conti nuous al arm when a
door or wi ndow which pernmits access to the pool area is opened,
but there were no such hard-wired or plug-in devices avail able
at that tinme. Acceptable hard-wired and plug-in alarns which
nmeet the rule's requirenents are avail abl e now.

60. The Florida Hone Buil ders Associ ation (FHBA) had
previ ously chal |l enged unrel ated proposed Code rules in DOAH Case
No. 00-1252RP. That rul e chall enge was resol ved by an
Cct ober 17, 2000, Settlenent Agreenent, which was anended on

November 1, 2001, after the case was cl osed.
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61. The FHBA Settl enent Agreenent provided that, in
exchange for FHBA s dism ssal of DOAH Case No. 00-1252RP, the
Comm ssion woul d adopt a rule setting forth a procedure for
adoption by the Comm ssion of any other new anmendnents to the
Code, including creating a fiscal statenent in connection with
all proposed Code revisions; review by a TAC of all technica
revisions; providing notice on the Internet of all proposed
revi sions; providing 45 days between the date of notice and
consideration of an issue by a TAC or by the Comm ssion; and
provi ding a reasonable tine period in which the Commttee and
Comm ssi on respectively woul d hear testinony on rule proposals.

62. The FHBA Settl enent Agreenent did not require i medi ate
application of the agreed rule pronul gation procedures prior to
adoption, by rule, of those rule pronul gation procedures. It
al so did not require application of new statutory requirenents
to the Conmission's rule promnul gation procedures prior to the
effective date of any new statute.

63. The Comm ssion did not performa fiscal
anal ysi s/ statenent; have a TAC consi der chall enged Rul e 9B-3. 047
or 424.2.17.1.9; or provide 45 days' notification of Conmmttee
or Conm ssion neetings. However, pursuant to Chapter 120,
Florida Statutes, Internet notice of all proposed rules and

anmendnment s was provi ded.
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64. The procedures required by the FHBA Settl enent
Agreenent, including but not imted to the requirenent of a
fiscal inpact statenent, plus additional procedures, were
codified in Sections 553.73(2), 553.73(3), 553.73(6) and
553.73(7), Florida Statutes. These statutes originated in
Chapter 2001-186, Laws of Florida, which was subsequently
anended or superceded by other |egislative action. The
| egi slative history shows the effective dates of these statutory
rul e pronul gati on procedures was postponed to March 1, 2002.
See the Conclusions of Law

65. Also, simlar rule pronul gation procedures which
equate with the FHBA Settl enent Agreenment were pronul gated in
Rul e 9B-3. 050, Florida Adm nistrative Code, which the Florida
Adm ni strative Code states took effect on Novenber 20, 2001

CONCLUSI ONS OF LAW

66. The Division of Admnistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Sections 120.54, 120.56(1), 120.56(3), and
120.56(9), Florida Statutes.

67. Respondent has not suggested that Petitioner FPSA is
wi t hout standing herein. The facts as found support standing,
and it is concluded that Petitioner has standing to bring this

rul e chal |l enge.
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68. Respondent asserts that Intervenor is wthout
standing, primarily on the grounds that his involvenent with
swi mm ng pool alarns is renote and specul ative since he works
t hrough subcontractors and his increased cost for installing

hard-wi red swinm ng pool alarnms is de mninus. However, upon

the facts as found, Intervenor is also concluded to have
st andi ng herein.

69. Count 1V of the Petition assails the constitutionally
of Chapter 515, Florida Statutes. The D vision of
Adm ni strative Hearings is without jurisdiction to consider this
issue, and it is not addressed herein.

70. Respondent's oral notion to dismss Count Il of the
Petition, which alleges that the Conmm ssion did not explore a
| oner cost regulatory alternative as required by Section 120. 54,
Florida Statutes, is well taken. There is no evidence that
either Petitioner or Intervenor tinmely subnmtted to the
Comm ssion a good faith witten proposal suggesting a | ower-cost
regul atory alternative that acconplishes the sanme objectives as
the chall enged rule. Count 11l is dismssed. See Sections
120.52(8)(g); and 120.541(1)(c)3.b., Florida Statutes, and

Fl orida Board of Medicine v. Florida Acadeny of Cosnetic

Surgery, Inc., 808 So.2d 243, (Fla. 1st. D.C. A 2002).

71. As to Count Il, Petitioner and Intervenor rely on

FHBA' s Cct ober 27, 2000/ Novenber 1, 2001 Settl enent Agreenent
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with the Conmmi ssion to assert that (I) the Settlenent Agreenent
was violated by the Comm ssion, and (2) the Conmm ssion shoul d
have applied the terns of the FHBA Settl enent, specifically the
requi rement of providing a fiscal inpact statenent, to the
devel opnent of challenged Rule 9B-3.047 (424.2.17.1.9), and did
not. 1In this sane vein, they argue that the Commr ssion failed
to comply with its announced non-rule policy, the non-rule
policy being the FHBA Settl enment Agreenent which ultimately
becane Rul e 9B-3. 050, for the devel opnent of chall enged Rule
9B-3.047 (424.2.17.1.9). Utimtely, they argue that the
Conmi ssion failed to comply with its announced "non-rul e policy"
whi ch was devel oped as Rul e 9B-3.050, Florida Admi nistrative
Code, contenporaneously with the challenged rule, during the
sumrer and autumm of 2001, and/or they assert that the
Commi ssion failed to conply with a statutory requirenent for
rule-making by failing to adhere to the criteria set forth in
Section 553.73(7)(b), Florida Statutes (2002), which reads, in
pertinent part:

A proposed anmendment shall include a fiscal

i npact statenent which docunents the costs

and benefits of the proposed anendnent.

Criteria for the fiscal inpact statenent

shal|l be established by rule by the

comm ssion and shall include the inpact to

| ocal governnent relative to enforcenent,

the inpact to property and buil ding owners,

as well as to industry, relative to the cost
of conpli ance.
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72. Petitioner's Proposed Final Order also nmakes the
argunent that the Comm ssion allegedly of fended Section
553.73(4)(b)9., Florida Statutes.

73. As to the challengers' first argunent, no privity of
Petitioner or Intervenor with FHBA, nor authorization of them by
that entity, has been denonstrated which would permt either
Petitioner or Intervenor to enforce the FHBA' s Settl enent
Agreenent. In any case, the Division of Adm nistrative Hearings
is not the appropriate forumto enforce a settlenent. That
jurisdiction lies with the Grcuit Courts.

74. Wth regard to the chall engers' concept that the FHBA
Settl| enent Agreenent constituted sone "free fornt Commi ssion
obligation to adhere to the Settl enent Agreenent provisions in
al | subsequent rul e-nmaking, the Comm ssion correctly suggests
that the Conm ssion's only obligation under the FHBA Settl enent
was to adopt Rule 9B-3.050, which it did. See further
di scussion in Conclusion of Law 77, infra.

75. The Conmi ssion further states that because Section
553.73(7)(b), Florida Statutes, was not in effect during the
pronul gati on of Rule 9B-3.050, the Conm ssion had no obligation
to furnish a fiscal inpact statenent in the promul gation of Rule
9B- 3. 047.

76. Finally, the Conmm ssion asserts that even if Rule

9B- 3. 050, effective Novenmber 20, 2001, were applicable to
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pronul gati on of Rule 9B-3.047, effective Decenber 16, 2001, the
content of Rule 9B-3.050(3), excuses a fiscal inpact statenent
where, as here, there is no evidence of a witten request for a
| oner cost alternative.”

77. The two rules were pronul gated cont enporaneously but
did not take effect sinultaneously, as the parties herein
attenpted to stipulate. Until Rule 9B-3.050 was in effect, the
Comm ssion was not bound by it. The nbst that any agency can
guarantee is that it will attenpt to pronulgate a rule that
pl eases a specific conplaining party, which is what happened in
the FHBA Settl enent Agreenment. Although certain defenses

agai nst chall enges to statenents of general applicability

(undecl ared and unpronul gated rul es) are avail able to agencies
whi ch pronptly engage in good faith rul emaking, these defense
opportunities for an agency cannot reasonably be construed to
require the Comm ssion to put the terns of a proposed rule (Rule
9B-3.050) into effect before the Conm ssion has conplied with
all of the procedures for adoption of that rule as required by
Chapter 120, Florida Statutes (2002). See Section 120.56 (4)(a)
and (e), Florida Statutes (2002). To conclude otherw se woul d
be to pronbte an inequitable concept that is the antithesis of
the "l evel playing field" envisioned by the Adm nistrative
Procedure Act. Mdreover, until the statutory authority for Rule

9B-3. 050 (various del ayed provisions of Chapter 553 Florida
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Statutes) went into effect, that rule could not legitimtely

i mpact chal l enged Rul e 9B-3.047, which was contenporaneously on
the rule pronulgation trail established by Chapter 120, Florida
Statutes. See Section 120.54(1)(f), Florida Statutes.

78. Wth regard to the suggestion that the Conm ssion's
pronul gati on of Rule 9B-3.047, offended Section 553.73(7)(b),
Florida Statutes, it is noted that Code anendnents adopted and
revi ewed pursuant to Legislative conmand in 2000 were expressly
subject to the requirenent of a fiscal inpact statenent.
Section 109, Chapter 2000-141, Laws of Florida, and the current
| anguage of Section 553.73(7), Florida Statutes (2002), also
mandat e that the Comm ssion consider cost, regardless of a third
party witten request. However, in its efforts to bring the
Florida construction industry's statutes and rules into
conpati bl e cycles, the Legislature, through a series of
anmendnents, ultimately prescribed an effective date of March 1,
2002, for those statutory provisions. See Section 40, Chapter
98-287; Section 75, Chapter 2000-141; Sections 34 and 35,
Chapter 2001-186; and Sections 2, 3, 4, 5, and 13, Chapter 2001-
372, Laws of Florida. [Note: Chapter 2001-372 is found in
Vol. I, Part One, of the 2002, bound version of the Laws of
Florida.] Therefore, when the 2001 | egislation at Section 44,
Chapter 2001-186, Laws of Florida, (see Finding of Fact 18),

prohibited all but a limted nmenu of anmendnents w t hout
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re-inposi ng any cost consideration over and above that required
by Chapter 120, Florida Statutes, there was no statutory

requi renent that the Conm ssion conply, for the pronul gation of
Conmi ssion rules, with the fiscal inpact statenent requirenent
in Section 553.73(7)(b), Florida Statutes. Therefore, the
chal l engers' reliance on these statutes is msplaced because
these statutes could not apply to the pronul gation of Rule
9B-3.047, Horida Admnistrative Code.

79. The Agency's failure to conply with Section
553.73(4)(b)9., Florida Statutes, was not pled in the Petition,
and the challenge related thereto appears to be an afterthought
of Petitioner's Proposed Final Order. That statutory provision
does require a fiscal inpact statenment, but it applies to review
of | ocal building codes which adopt nore stringent requirenents
than the (State) Code. 1In addition to not applying to the rule
here chal | enged, and probably not being in effect at any tine
materi al (See Section 13, Chapter 2001-372 and Section 86,
Chapter 2002-1, Laws of Florida), Section 553.73(4)(b)9.,
Florida Statutes, contains the specific provision that the
absence of a fiscal inpact statenent nay not be used as a basis
for challenging that type of rule anendnent for conpliance.

80. That said, even though it was not specifically pled by

Petitioner or Intervenor, Section 13, Chapter 2001-372, Laws of
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Fl orida, which was signed by the Governor on Decenber 17, 2001,
cannot be ignored. It provided, in pertinent part:

: Not wi t hst andi ng Section 10 [of Chapter
2001-372], the residential sw mm ng pool
safety requirenents of the Florida Building
Code, Section 424.2, relating to private

swi mm ng pools, of Rule 9B 3.047, Florida
Adm ni strative Code, as adopted Novenber 28,
2000, shall take effect January 1, 2002.
(Enphasi s and bracketed material supplied)?

81. The Legislature intended that "the residenti al
swi nm ng pool safety requirenments of the Florida Building Code,
Section 424.2, [including 424.2.17.1.9], relating to private
swi mm ng pools, of Rule 9B-3.047, Florida Adm nistrative Code,
as adopted Novenber 28, 2000," that is, the | anguage of
424.2.17.1.9 which was in effect before the chall enged
anmendnents, were to take effect on January 1, 2002. Stated
sonewhat differently, the Legislature intended that the | anguage
of 424.2.17.1.9 which was in effect on Novenber 28, 2000, to the
extent that | anguage addressed sw nm ng pool safety
requi renents, was to be re-established on January 1, 2002.

82. The Legislature clearly indicated that it did not want
Rul e 9B-3.047, to the extent it incorporated the challenged new
sw mm ng pool safety requirenents into 424.2.17.1.9, to go into
effect on the date of the recent rule anmendnent, which the
Fl ori da Adm nistrative Code shows was Decenber 16, 2001.

Accordingly, Rule 9B-3.047, as anmended Decenber 16, 2001, to the
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extent it contained the anmendnents to 424.2.17.1.9 here
chal l enged, was, to all intents and purposes, invalidated by the
Florida Legislature, effective January 1, 2002. Note al so that
the Legislature specifically reinstated the Novenber 28, 2000
Rul e 9B-3.047 as opposed to the February 7, 2001 or the

Decenber 16, 2001 Rule 9B-3.047. (See Finding of Fact 4).

83. There cannot be a valid del egation of |egislative
authority where the Legislature has clearly determ ned that the
rul e anendnent shoul d be superceded by previous rul e | anguage.

84. However, since only the portions of chall enged Rul e
9B-3. 047 (Decenber 16, 2001), and the portions of its
February 7, 2001 anendnents, which dealt wi th sw mm ng pool
safety requirenments, were not in effect due to the direct
| egi slative action of Section 13, Chapter 2001-372, Laws of
Florida, only those portions of 424.2.17.1.9, are, and remain,
invalid. Al technical anendnments, not related to residentia
swi mm ng pool safety requirenents, which were adopted on
February 7, 2001, or Decenber 16, 2001, into Rule 9B 3.047,
remai n undi sturbed and in full force and effect.

85. Rule 9B-3.050, Florida Adm nistrative Code, which
substantively conplied with the FHBA Settl enent Agreenent,
becane effective on Novenber 20, 2001. The requirenents of

Section 553.73, Florida Statutes, which also substantively
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conplied with the Settl enent Agreenent, becane effective
March 1, 2002.

86. If the Conmm ssion now wants to adopt those anendnents
to the residential sw mm ng pool safety requirenments which are
here deened invalid, the Comm ssion will have to pronul gate
t hose changes as part of its next rule adoption cycle, pursuant
to the procedures outlined in Rule 9B-3.050, Florida
Adm ni strative Code, and those portions of Chapter 553 that
finally becanme effective on March 1, 2002, sinultaneously wth
the effective date of the Florida Building Code.

87. Due to the foregoing Conclusions of Law, it is not
necessary to address any other issues.

ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is determ ned that:

(1) Rule 9B-3.047 (424.2.17.1.9) of the Florida Building
Code [ Anended 2/7/01; 12/16/01] to the extent it incorporates
changes to 424.2.17.1.9 of the Florida Buil ding Code since
Novenber 20, 2000, is an invalid exercise of del egated
| egi slative authority;

(2) Those parts of 424.2.17.1.9 as they were in effect on
Novenber 20, 2000, are, and remain, in full force and effect;

and
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(3) This ruling does not invalidate any other portions of
Rule 9B-3.047, Florida Adm nistrative Code, as adopted either
February 7, 2001 or Decenber 16, 2001.

DONE AND ORDERED this 12th day of February, 2003, in

Tal | ahassee, Leon County, Florida.

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
Di vision of Adm nistrative Hearings
this 12th day of February, 2003.

ENDNOTES

1/ This issue is beyond the scope of this hearing. See the
Concl usi ons of Law.

2/ The Transcript's Table of Contents is in error.
Intervenor's Exhibit 2 was, in fact, admtted in evidence.
(TR 209-210, 221).

3/ Petitioner did not renew earlier argunents raised at
TR-25-28, wherein Respondent opposed such notion on severa
grounds, including prejudice by surprise. See Section
120.56(1)(b), Florida Statutes (2002).

4/ Decenber 16, 2001, was a Sunday, so this date may be in
error, but it is the date designated by the Departnent
(Secretary) of State in its official publication, the Florida
Adm ni strative Code.

5/ As nore fully set out in the Conclusions of Law, this date
is not necessarily accurate for effectiveness, but it is the
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date Chapter 2001-186 was signed into | aw, and upon which the
Conmmi ssion assuned it had authority to proceed. See also
Section 40, Chapter 98-287; Sections 75 and 109, Chapter 2000-
141; Sections 25, 34, 35, 36, 44, and 47, Chapter 2001-186;
Sections 2, 3, 4, 5, 10, and 13, Chapter 2001-372; and Secti on
86, Chapter 2002-1, Laws of Florida, and the Concl usions of Law.

6/ See Sections 1 and 2, Chapter 2000-143 Laws of Florida;
endnotes 5 and 8; and the Concl usions of Law.

7/ 1t also is noted that Rule 9B-3.050(9), Florida

Admi ni strative Code, provides that each amendnment approved by
the Florida Building Conm ssion shall take effect no earlier
than three nonths after the rule anmendnent is filed for adoption
with the Departnent of State.

8/ Section 13, Chapter 2001-372 also "re-enacts" the | anguage
descri bed at Finding of Fact 19, which | anguage was ultimately
codified at Section 553.73(2), Florida Statutes (2002). A
“"Note" following that statute and foll owi ng each of Sections
515. 25, 515.27, and 515.29, Florida Statutes (2002), descri bes
this |egislative action.
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301 South Bronough Street, Suite 200
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Theriaque and Pfeiffer
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Janmes L. Richnond, Esquire
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Department of Community Affairs
2555 Shumard Oak Boul evard
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Carrol | Wbb, Executive D rector

Joint Adm nistrative Procedures
Committee

120 Hol I and Bui | di ng

Tal | ahassee, Florida 32399-1300

Li z Cd oud, Chief

Bureau of Admi nistrative Code
The Elliott Building, Room 201
Tal | ahassee, Florida 32399-0250

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

D vision of Administrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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